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whatever. Тһе other, discarding the lights of experience, w 


der the delusive name of progress, seeks to destroy тосу 


whatever we inherit from the past. 

Time has sanctioned many an error; it has consecrated 
many a truth. True philosophy teaches to destroy what js 
worthless, and mischievous, to preserve what is valuable, to 
adopt such improvements as sound sense and just reasonhig 
indicate to be wise. 

‘Phe present century hes been justly celebrated for advane- 


ment in all the departments of useful knowledge. In no гы” 


pect has improvement been more marked, than in the science 
of law ; and in no branch of the law, is this sa plainly exhibited 
аз in that which relates to crimes and punishments ће 
progress of this reform teaches that the plainest truths havin 
any appearance of novelty must struggle even with the mat 
арэш errors, before they can be received with favor. 

From an authentic compendium, collecting some prominent 
facts in reference to the early history of legalieform in Ent 
land, I take the following brief review of the subject. Ii s 
worth attentive consideration. We may learn from this had 
fought contest between old piejudiecs and new ideas—that 
however absu.d an established doctrine may be, it is not easily 


‚ overthrown. But we are further taught—that a persevering 


cfiort will crown with success a just cause, 

` The writer from whom I derive these few pertinent fieis 
which indeed are well known to those who have felt interest 
enough to seek information—says, that the “hame of refom 
had not been heard in the House of Commons, for fifty-eight 
years, when in 1808, Sir Samuel Romilly, carried his bill fr 
the abolition of the penalty of death, for privately stealing 
from the person to the value of five shillings. The subject 
was approached by the.reformer, with great caution. At fits! 
he designed to propose an amelioration which looked only t 
raising the value of the property according ta which the ей 
was rendered capital. Abandoning oven this measure, he wa 
well nigh attempting nothing ; on aecount of the want ofer 
couragement to proceed, He determined at length howeve, 
to proceed one step further in the right direction, and accord: 
ingly began hy introducing а bill to repeal the statute of Blt 
ibeth, which makes it a capital offence to steal privately from 
the person of another, Thus cautiously advancing, Romilly, 
carried his first roform bill in 1808. In 1810 he brought fr 
wad three other bills to repeal acts which made capital c 
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tain classes of petty theft. Опе of these passed the Commons 
Int was rejected by the Lords. The bills wae again introduced 
ш 1811, with a fourth of the same character. The four bills 
were carried through the House of Commons, but only one 
passed the Lords. Upon the occasion of rejecting three ofthe 
bills by the House of Lords, Load Ellenborough, the Chief 
Justice declared, that “they went to alter those laws which a 


cntury had proved to be necessary and which were now to be. 


avatumed by speculation and modera philosophy. Lord 
Chancellor Eldon, also said that “Бе had himself early im 
ife felt a disposition to examine the principles on which the 
Criminal Code was framed, before observation and experience 
hal matured Ais judgement. Since however Пе had learned to 
listen to these great teachers in this important science, his ideas 
had greatly changed, and he saw the wisdom of the principles 
wl practice, by which the Criminal Code was regulated.” 
Another one of these same bills was carried through the House 
sf Commons in 1813, but was again rejected by the Lords. 
—In 1816, Sir Samuel Romilly, obtained leave to bring 


ina bill repealing the act of William the Third, which 


BER VUTL ADS uae MES паа ананас, 


mide it a capital offence to steal privately in a shop, to the 
value of five shillings, The bill passed the Commons, but 
was again rejected by the Lords. Оп this occasion, Lord El- 
lenborough, “lamented that any attempts were made to change 
the established and well known Criminal Law.of the Couniry, 
which had been found so well to answer the ends of justice.” 
These efforts to effect so slight a reformation, thus opposed by 
the sages of the law, induce a historian of the period to re- 
iark—(eomparing what was then refused with what has since 


‘heen accomplished) that, “the arguments for the support of 


the ancient system of capricious terror are like the arguments 
X men slowly and painfully emerging fiom barbarism.” — 
18 1819 there still remained upon the pages of the Crim- 
mal Code af that Country, ayer two hundred offences pun- 
ае by death. It is needless to trace further the instrue- 
tive history of legal reform in England. It is known that by 
the unremitting efforts of enlightened men the disgusting cata- 
logue of capital penalties for ‘trivial offences has been almost 
swept away. The absurd subtleties and refined nonsense of 
the former system of procedure are abrogated. Plain rules of 
procedure are established, the object and effect of which are to 
tam the purposes of Justice, 

Inview of the difficulties which have opposed the improve- 
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ments already effected in the law we need not be surpriscd gt 
the opposition manifested to further modification, The reas 
offered against the amelioration of the law, since time lh 
demonstrated their utility, seemfiivolous. Some years hence. 
the objections now made to still further changes, шау арра 
с jually unsound. 

So far as the objections to the general principle on whit, 
the Penal Code rests assume a tangible form, they шау be thu 
stated : 

1. That no necessity existed for undertaking to define th; 
elements which constitute the various offences known to tle 
law. "That the definitions of the common law derivable fon 
the elementary works and books of reports, are sufficiently clear 
and well understood, and furnish a safe guide to all ; in fact 
that statutory definitions are pernicious. This cannot bette 
be met than by the following extract from a report made h 
‘Judge Story and his’ Associates—men of cnrinent learning а 
talent, to the Legislature of Massachusetts many years ago’ 
“ Tf the common law had the theoretical perfection and excel- 
lence attributed to it—which can only be admitted with man 
qualifications and exceptions—still it is not perceived how ths 
perfection and excellence are impaired by putting into а qms- 
tive text what is supposed to be clear and determinate, aul 
make it rest not upon disputable deductions, but upon the 
positive sanction of the Legislature declaring it to be the cout- 
mon law—certainly if a rule or doctrine of the commun lw 
exists in а determinate form, it is capable of being во б. 
pressed in the text of a Code.” 

But itmay be said that a Code which should accompli» 
the purpose of fully embodying the important and governin; 
rules which constitute the penal law, would be tuo ушшш. 
An objection derived from the supposed inconvenience of v 
particular undertaking ought to be very clearly shown, Ith 
altogether true that the innumerable decisions and volumm- 
cus treatises which in the absence of a written Code must le 
appealed to, for the purpose df aiding in the ascertainment o 
the settled rule, would if all were incorporated into one hug: 
volume, be of formidable dimensions. But what is the fee: 
in regard to these numberless pages of law ? Elementary mi 
tors treat in copious style of а proposition of law, resolvat 
porhaps into a single sentence, They seek to deduce the a 
thoritative rule by árraying all which has been said for* 
esainst a particular doétrine, Legions of cases are illustrati 
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of a single idea. The law being unsettled о doubtful сп Inà- 
ny questions, there arise upon it lengthy and learned opinions 
of the Courts seeking to 1econcile conflicts and arrive at the 
true conclusion. Lord Eldon said in ene ease which was dis- 
cussed before him, that * there were upwards of thee hundred 
cases bearing on that question which had already been decided.” 
And Judge Story in alluding to the remak of the learned 
English Jurist, observes : © And yet it is not too mich to say 
that four or five lines of text іп a Code stating the general rule 
deducible from the best of them, would аб once have put 
aside the necessity of any further consideration of most of these 
eases,” The same distinguished wiiter says: “ Atpresent the 
known 1ules and doctiines of the commun law are spread over 
numerous volwaes, They are nowhere collected together in a 
concise and systematic furm having a positive legislative sant- 
ti. They are to be gathered from treatises upon distinct and 
idependeat subjects of very different merit and acctuacy ; 
from digests and abiilgments ; йош books of practice ; and 
above all, ftom books of reports of adjudged cases, many hun- 
dreds of which now exist and which require to be painfully 

nd laboriously consulted in ordei iv ascertain them.—There 
ae besides, numerous points upon which thee aie to be fonnd 
conflicting decisicns 01 dicta of courts of Justice which shake 
th» authority of certain doctrines. In cases of this sort, it 
seems desirable to establish which of these decisions constitute 
the true rule, or at least to give a positive affirmance of the 
rule when it can be fairly ascertained what tbat is." 

These views are strikingly illustrative of one decided bens- 
fit to be derived from the establishment of a Code. 

Itis іо be remembered that a considerable portiun of our 
criminal law has always been statutory. The definitions of 
such offences ше dependent upon the statutes. Courts, in 
eunstruing these laws where they are not written with sufi- 
Gent clearness, resort to the decisions of other States upon 
similar statutes, Now, how would the proposition have been 
тое, to abrogato these statutory definitions, and leave to 
the decisions of Courts tho making of the law? In other 
Words—to affix the penalties merely to the offences by паве, 


Wü concede to the Courts the power of deciding upon the 
- facts which shail eonstituto them 2 


Yet if the doctrine be correct, that statutory definitions are 
10: required, and are indeed pernicious, it will result that we 
ought not only to have declined attempting, by a general sys- 
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12 
The duty is forced upon: them when left unperfurmed Ly the 
Constitutional law-makers. This leads me to consider-the on}; 
remaining objection in common use against the principle of 
reducing the penal Jaw to a statutory form. 

III. “It has been cqatended, that statutes cannot be 
framed as to avoid the necessity of resorting to Judicial on. 
stiuction. We are referred to the host of cases with whid: 
the books of reports are filled interpreting statutory law, —— 

That a thing has never been done is not conclusive evidene: 
that it never can be—unless it be shown that by repeated and 
well directcd efforts its accomplishment has been attempted, 
1f there be any impregnable argument founded on general re- 
soning, which establishes the conclusion that statutes will 
necessarily be obscure, I have not mot with it, The admission 
would bea painful acknowledement of vital imperfection in 
the very constitution of the law-making power. АЙ that can 
be conceded, with any due regmd tå the intelligence of the 
men who compose a Legislative assembly, “is—that, in view of 
fie interruptions of other important business, a Code, emba 
cing a system of law upon a great and voluminous subject, 
anight not be compiled with sufficient accuracy in the huny 
of Legislation, But this argument has no force, when a sys- 
ота has been prepared npon careful and deliberate censidem- 
tion, 1716 be not also shown that those engaged in its prepare 
i. were iucompetent to the task. This, itself, weld 
ocarcely be the proper mude of testing the merits of a Code 
The only true test is ta scrutinize tts provisions, and lem» 
fram these its merits or defects, > | 

І shall content inyself with quoting again fom the opinar 
of Judze Story and his associate commissioners, before rene 
ta as higher authority than any thing I сола add upon m 
суз part. Thereport says, “the Cominis-ioners are of optat 
{зат the common law а> to aimes and punishments, and th 
incidents thereto admits of being very generally reduced tot 
Gide with accuracy and precision, If it can be done, it seem 
to the commissioners that the public at large have a right к 
claim from the Legislature that it shall be done. One of th 
most obvious dictates of reason is, that public cimes whig 
arc to affect every citizen, should as far as practicable be mey 
known to all, Tt is wholly unnecessary to expeuni the "n 
tance of this truth as if cannot well escape the attenti 
every intelligent Legislator. It is fortunate that in the pt 
sent state of the eriminel law, there is so much certainty ast 
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ilc nature амі punishment of crimes, and theingidenis thereto, 
that it will not be found a very difficult task to reduce most ot 
ihe important doctrines and rules to positive text.” | 

In connection with these objcetions of a general character, 
І will notice опе which has been hought to my attention since 
the preparation of this report commenced, It is, that the 
Code provides (Ait. 7) that all lvws on the subject of erime 
shall be construed according to the plain impot of the lan- 
guage in which they are written ; or in other words, the law is to 
be understood according to the usual meaning-of ihe words in 
commoH parlance, "The only exception recognized to the rule 
is, that words which have their meaning specially defined skall 
ће mnderstoud in that sense though contrary to the general 
meaning. The objection is nothing more nor less; than that 
the law ought to be wiitten in technical words, and of course 
construed according to the meaning of these words in the law 
books. If the absurdity of this proposition is not palpable it 
isneedless to attempt to refute it. ; 

That statutes are supposed to be framed with reference to 
the meaning of terms аз generally understood by the people 
at large, and to beso construed, is the doctrine of our own 
Supreme Court. Sometimes words known only to the vocabu- 
lary of the law, are used, In such cases, resort is had to 
the books, which explain these words. The Code when such 
phrases are employed, refers to its own definitions for the ex- 
planation, Tt is probable hat sometimes a word or phrase is 
employed which has not been defined, and which is really not 
known to tlie ordinaty langnage of the country. When this 
is the case the systerh is thus far defective. 

lam led here to speak of a provision of the Penal Code 
which does not seem essential to its completeness ; and which 
may lend tó variety of construction. The fourth article pro- 
vides that in ease of definitions merely defective, resort may be 
had to the common law, to aid in the interpretation, The 
intention of this provision was to supply defects in definitions 
derived Bom the commen law. But perhaps the rules of 
common sense may furnish a sufficient guide and a smer.— 
These last are indeed no more nor Jess than fhe common law 
rules when the latter are not obscured by technicalities. If 
the provision alluded to may not be safely stricken out, a sub- 
Ме might be adopted declaring that common law rules of 

onstruction may in all cases be appealed to, when they are 
tot in conflict with special rules of interpretation: prescribed 
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by the Code, or with the general principles on which the sys 
tem of Penal Laws is founded ; expressly excluding howere 
the application of technical rules. Without undertaking % 
arrange with perfect regard to order, the matters which scem t 
require 1evision, amendment, or repeal, I proceed to speak of 
the defects and omissions of the two Codes—begining with the 
Penal Cade, М . 

1, There are certain provisions of a general character to 
which just exception may be taken, and which should w 
amended, or jn some cases entirely repealed. In this class an 
Pund instances of enactments, intrinsically wiong, or inconsi-- 
tent with others. ; 

Article 64 is of doubtful eonstitutionality. It permits the 
jury to ameliorate the penalty in cases where the accused i 
liable to be deprived of certain political nights, , If tho penalh 
be inflicted for certain high crimes, as required by the constitr 
tiun, it would seem to be violative of that instrument to allow 
the jury any diseretion to graduate or reduce the penalty. 

Article 227 isin conflict with Article 321, and several other 
which follow, The last mentioned provisions’ being special, 
contiol the first named ; but to remove the apparent conflict, 
th» first mentioned article should be made more definite, Аш 
further, the penalty against accessaries in general, and when the 
penalty is not prescribed foi certain particular йз of assis 
tance, should be so limited as not to exceed the lowest penalh 
to which the principal is subject—perniitting the jury to mit 
gate the penalty. The violation of law committed by one 
who gives succour or affords concealment to a fugitive, arises 
inso^many instances from kindly, benevolent and generous 
irpulse, that no wise Legislator will harshly condemn it as à 
great crine, Punishment must of course be intlieted for the 
aét, but a just discretion should be confided to the jury, t 
mitigate the penalty. 

Article 593 should he repealed for the plain reason, tht 
there are no culpable homicides which rank below the degre 
of felony except negligent homicide, the main clement # 
which is that the idea of intentional killing is excluded.” | 

ЛІ. The definitions of particular offences are sometime 
imperfect,—under which head may be also included instan 
evident error either in the enrollment or printing of tis 
бое, . ` 

The first instance which I notice of this kind is in rela 
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night be so amended as to include the case of an officer who 
бев to affidavits in blank. This species of fraud has been 
already practised or attempted in relation to matters before 
the Commissioner ef Claims. It is doubtful whether the 
above named Article is full enough to include such cases. 

Article 399, should be so amended as to include slaves among 
the classes of persons mentioned in connection with disorderly 
houses. The penalty for.this offence is entirely too low. 

Article 421 should be so changed as to forbid ali agrcements 
having in view the consummation of wagers upon elections, if 
it be deshed to correct the evil; and it is also suggested that 
no time be fixed before which the wager shall be made. 

Article 463 is defective on account of the use of the word 
“or” for any before the word © commodity,” 

The offence of kidnapping (Article 515) is not d-fined with 
sufficient clearness to include the case of a free person detained 
for the purpose of being keld ina state of slavery, and is there- 
fure not so full as the old statute (Hart. Dig. Art. 1758.) 

The fourth subdivision of Article 599 should be so.qualified as 
to require, that the killiug shall take place immediately upon 
the happening of the aggressive acts therein stated ; or, so soon 
аз the parties may meet after the person committing the homi- 
cde shail have been informed of the provocation.- It onght 
also to he provided that the reputation and general conduct of 
the person insulted, as well as the particulars of the tiansac- 
tion which led to the insulting words or gestures may be given ' 
ipovidence. It mightalso be well to ‘define more particularly 
the degiee of relationship. This is a somewhat difficult sub- 
ject to regulate. A proper check might be added, by giting 
to the jury a discretion to determine whether under all the çir- 
cumstances the insulting words or gestures shall be held sufü- 
Gent provocation to reduce the offence to manslaughter. 

It is also suggested that the fist subdivision of the same 
Article might properly be changed in phraseology so аз to ex+ 
{ress the idea that the pain inflicted by an assault and batt г: 
Shall be such as wonld reasonably rouse the passion of anger п 
the party who 1esents the injury by killing, And further that 
hee acts coming within the meaning of battery—as spitting 
№ the face, or any blow carying with it the idea of degrada- 
tion be classed specially among the adequate causes. Such is 

practical administration of the law, and.as such, it should 
Wexpressed'in the Code. Again, Article 601 might be quali- 
tl in such manner, as to give the jury the right to consider 
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whether the object of any party in using insulting language y 
other provocation tending to produce a personal conflict, was 
not in fact to furnish an excuse for killing, though there mieu 
not be any apparent intention outside of the insult or provo. 
tion. $ 

By the eode (Article 599) the adultery of the party kih 
with the wife of defendant reduces the offence to manslaughiu, 
It is not altogether certain that this should поў be ranked with 
the cases of justifiable homicide, if the killing takes phe 
immediately upon the discovery of the fact, upon the gromi 
just alluded to, that this will ever be the practical administm- 

tion of the law. s 

It wduld, scarcely seem that the words “deliberate design’ 
as employed in the definition of murder (Article 607) are ess- 
tial to the definition. They are words which may lead to, the 
necessity of construction by the Supreme Court before thiir 
meaning is well estublished. Though it is not to be feared 
that the interpretation of that court will mar the true inten- 
tion of the law—yet before it can be adjudicated in that tri 
bunal it will necessarily be subjected to. construction in the 
different District Courts, and thus, contrariety of-interpretation 
may follow. Indeed it may come under consideration befe 
inferior magistrates, and be the cause of serious embanasmen. 
In view of this, if the previous definitions of other homicides 
be regarded as correct and full, the words might be dispense 

‘with. АФ all events construction can be given by Legislatire 
act, and the meaning of’ the language so explained as to be fe 
of difficulty. 

It is suggested that Article 612 of the Code be so modified 
as to permit evidence of the general character of the deceasd 
to be introduced in order to enable the jury to decide what ¢ 
fect ought reasonably to be given to the threats which шаў е 
proved. Y mean of course, his character as a man of vindictive 
and blood, thirsty disposition—or of the- opposite: of dete- 
mined purpose—or of a mere boaster, These facts may № 
very material to the determination of the question, whethe 
the accused party was really influenced by a just sense of ai- 
ticipated danger to his own life, It has been objected to this 
provision, that it does not so limit the introduction of ilt 
evidence of threats as to require that they shall have bem 
comnmmmnicated to the party Епос. The true rule on prine 
admits of doubt. Tt would seem however that with the qué 
fication already existing, that there shall be some act done by t 
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arty slain, manif-sting an intention to carry the threats inte 
xecution, the provision is sufiiciently guarded The first 
teat rule i in regard to evidence undoubtedly i is, to admit every 
hing which may be calculated to thiow light upon the investi- 
ation of a cause, It ought to be subjected to no limitation 
chien will interfere with the development of truth. The 
anger of а iestrictive rule is much greater than that of a 
фета] one 

In Article 771, th» use of the word “of” instead of or in 
5e fourth line (sec md word) destroys the sense of the provi- 
inso far as on» class of bailees is concerned, In addition to 
iis, the Article requires amendment so as to make it penal 
i dispo? of the proceeds of prope: ty consigned in cases where 
he same has been consigned for the purposes of sale. 

Aitide 773 is not suffice tently comprehensive to include ali 
he cases of frawlulent disposition of mortgaved property which 
vere formerly Tran apte [Hai tley's Dig. Art. 1942. ] 

Itseems fo be ditieult to enfince the law under chapter V. 
X Title ХХ, which relates to th» unlawful cutting or destruc- 
imof timber, "Phe ditheulty Hes in proving the owneiship 
Т the lawl, anl І lewn fiom District Attorneys, that it 
vastnts almost fo nullity of the law. Itis suggested that 
ine State be allowed to prove the ownership of the land br 
copies of title from the county clerk’s office, or from the Gu.- 
nl Land Office—or by certifientes from the "Assessment Rolle, 
sther in the Comptioller’s office or in the County Comt, or by 
pwolevaencs® Thue isn) hardship iu this for the reason 
that the defendant will have it in his power to show a better 
title in justification. Tt is not probable that cases will ever 
ai of J mosecutiuns, where there is much doubt with respect 
tsownaship, or where conflicting n uestions of title will be 
raised,” + ~ 
А HL There me omitted offences which require to be provided 
Y 

The offence of swindling formerly defined and punished 
е the aet of Februar 5, 1840 (Hart. Dig, Art, 2942) i. 
са. Inthe re-enactment of the former statute, much 
mite meeurato wu ds of definition might be found. The 

(Hence 15 one exccedinely diffenlt of being во expressed in 2 
сов as ta cover al proper cases 
V? The offence of con waling stolen’goods is left unpiovidet 


ie 


3. There is no penalty in the Code against | Yerseers of cats, 
9 3 


й 
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who, by the former law, (Acts of 1854, p. 42, were hable t 
indictment for the failure to discharge their duties, This may 
Ъз regarded as a serious omission. | 

4. It has been complained that there is no penalty agairs 
persons who unlawfully use estray animals. 

This offence was formerly punishable under the 7th seeti 
of the act of February Sth 1850. 

5. It is apparent that the gaming laws are not enforced, as 
it was supposed they would, under the Code of Procedme, 
which gives jurisdiction to Justices and Mayors. The reas 
is very palpable—the Magistrates and Peace officers are nt 
faithful to their duty. It might have a wholesome influene 
to render penal such act of wilful negligence, whenever it cu 
be shown that the officers guilty of it are cognizant of the 
violation of the gaming laws. While on this subject, itis 
respectfully suggested that the proviso-to Article 411 should 
be repealed.. The offence which the law designs to punish 5 
supposed to be pernicious on account of the public example, 
The eyil then is as great when the card playing is done ina 
рае place for amusement as when money or property isat 
stake. А 

Beside this, the effect of the proviso is to cause many indict 
ments to be found which are afterwards defeatel upon pro 
made by the defendants that nothing was bet upon the game. If 
this amendment be not made, the burthen of proof should W 
thrown upon the State, and then no presentments will le 
made which there is not proof to sustain in the: first place— 
Unless the jurisdiction of Justices can be enforced, it ОМГ 


.be abolished, and the penalties for gaming raised. 


6. It is made the duty ofall persons, by an article of the 
Code of Procedure, (44th,) to give assistance to an oficeri 
the execution of process when he is resisted. Some penalty 
should be affixed to the offence of refusing to give assistante. 

7. Another omitted offence formerly punishable (Harte? 
Digest, Art. 2449) is that of issuing marriage license, by the 
County Clerk, to minors without the consent of parents 0 
guardians, i 

8. The Penal enactments relating to offences by officers i 
clections, ae not sufficiently full, to embrace the offence d 
opening and examining the ballots of electors, after an ele 
tion a 
9. I discover from the return of one of the District Clef 


‘that an information filed under the 6th section of the act at 


19 


February 11, 1850 to provide for the assessment and collection 
of taxes, (Hartley’s Digest Act 3172) was quashed upon 
motion, This may have been on account of a supposed repeal 
of this section of the Penal Code. The remedy, at all events, 
is defective and may require to be modified. 

10 Theoitense of disturbing or disentering the bodies of the 
dead is unpiovided for. This was formerly punishable under 
Articles 558, 559 Hartley’s Digest, 

jV. The penalties ae not always regulated with due regard 
ty the nature of offences, As a general remark, it may be sug- 
costed that the whole spirit of the Cade is to confer meat dis- 
qetion upon the Juries, That this is right in principle, there 
ean be no doubt; if carried too far, the currection may be made 
upon careful examination. Ido notthinkit necessary оз proper, 
on account of the great length to which this report would be 
earried, to go zuily into the subject of penalties, or review the 
various provisions relating to this important question, І make 
only а few suggestions upon particular penalties : 

1 The minimum punishment for murder seems too be too 
low, an error а from the old statute. It should at least 
be ased to the highest penalty for mauslanghter. 

2, There are doubtless, some aggravated cases of assault with 
ient to murder, when committed by slaves or free persons of 
calm upon white persons, for which the penalty of branding is 
not adequate, and the same remark applies to like aggiayated 
cases of attempt to commit rape, 

3, There is an obseurity under the Title referring to burglary 
which should be corrected by amendment. It does not suffi- 
ciently appear; though this was the design, that other offences 
such as theft, when committed. in connection with burglary, 
are punishable as separate offences. 

4 The provisions in relation to the punishment of malicious 
mischief, are not regulated with proper regard to the nature 
vi the offences, which will be sufficiently observable upon ex- 
amination. 

5, П із also suggested that in relation to the offence of 
horse stdaling—the theft of each particular horse should be 
made a separate offence, though more than one be taken at 
‘he same time, with such qualification as not to permit the in- 

, Wreeration of the defendant beyond a limited period. 

: The defects of the Code of Criminal Procedure will ba pre- 

; Seated as they occur to my mind witheut reference to any 
rangement as to subjects. ME. 
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The desion of this Code as it deelares ie, to sim num 
1,nder plain, the rules of procedure, No complaint js wo 
that this is not a desirable object it effected, The practice ip 
сіта] causes was not in the first place zo radically cl. Pneu 

as good reason would have required, from a femi of too rene 
cndi ing the conservative principle which adheres with tena. 
ty to ancient usages. The beneficial mfuence produced k 
the modifications in this заре If, have however, есь fdr У 
the intelligent members of the profersi m, ond by the corga! 
Ed at lerge,—and there can be no doubt of tle мару ці 

“Й farther si uplifying the practice. This piinciple Jiu 
te carried ta the utmust extent which is consistent witha ол 
regaid to the protection of accused persons fii minupro, CL Lo 
in presocutions, А. speedy trial is олмаа seed to даец 
by the Constitution, It is equally “necessary thet as 4r 
GI реш with an impartial «шчае а “4 urur le 

ы. renli fim over indulgence, or fam complication ut ie 

noga rlines by useless technicalities. 

І have heard some complaint thet the prosecuting offer х 
Is id te too strict a rule There is no басо m ihe obiti 
He is not compelled to make oath, but speaks upon his pac: - 

senal konon and the facts which he is regui Ded to stati.» 
exhi is hocan and ought to knew. Inds ud, the vule nav х 
whet it wes in well conducted courts, under the. former pac 
te E Yin it poper to go back to the old system офи - 


* 


Lis fg witnesses. Thy shouklin all casesuf felony hel ма 
от enag éllel to attend the court by ха инан processed] 
іза m st wal стат in criminal узена», 1 ind cen only è 
avidat by recuiring the utmost desiree СЁ pierapin. ob in tie 
pieper stin dor triad, both on the part o the proseentivn г“, 
dt teuta, tmay be propa. however, ta. пасеў articles J4 
and 525, s9 gs not te permit bail as a mut tu of right, an 
eui tin jam арр dicatien fin continu are by the Bue М 
wot ihe duendant to he dischizged on his ow reece dt i 
ць aterat еі the thinl eonrmuanee, wel then only "c 
Ша of шарпу to gavone “Тай. Anye unendnent M si 
МТ ойилуле elix the це са the subiset of conti w * 
i> tu be degsecatel, Loose practice, heretofore, has been p- 
dacuve, perhaps. ja sere instences e ри castinaticn ei ‘th 
Ie t berief the State and dekedzut, But this will көл ie 
rncted, end a systa f trapt atkuti n end carly пФ 
stim be inanemated, 


r чо ` B C 
T. пор under th үт; eode cf practice the бав о 
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асве and of inlietupr nis, аз? greatly simplified, itdoos not 
sem that the true spint of the provisions on the suljact is 
wilastood. Is would therefore, be well to preseribein a little 
piumer terns, the requisites of indictments and infu: mations. 
Į: was my intention t» prepare a set of forms adapted to tae 
new mles, extending to all kinds of criminal process and po- 
софи. Bat other official enzazements have interfered with 
mence mplikment of the purpose. It would, however, 02 
the work of but a short time to prepare'foims for indictments 
in the more inportant classes of aimes, It is desirable thatit 
s, mH be done, and the positive sanction of law given to them, 
Tn ie and £o reeoenizanees and bail bonds, an amendment 
of the law inadvisable, There is too much strictness required. 
Thue isin polat of fret, по Good reason why any other de- 
ser tium or specification of the nature of the accusation shod 
L cron than the mere statement that the defendant is avensed 
of tan offence against the laws of the State.” 

Мий, article 281 dheets that sureties shall be bound each 
памет алш, This is proper, buta proviso rhawd La 
а, that а апо to comply with these requisites shall us$ 
uvidite the obBuation. 

The Code fails to provide for the substitution of an in lici- 
ment or information whae the original has been lust; this re- 
pires attention. 
to Artele 505 should be so amended as to specify that the 
| Sue of absence uf a defendant fiom the State shall not ba 
екта in estimating the period of Inaitatiun. This is ths 
f Dv when Article 187 15 taken into view with the one above 
ouod, bat I have hend 16 suggested that doubts arise 
і nyan the question, 
| Tue provision, in respect to the venue of eriminal causes 
] М be алок ls, so astugive jurisdiction In cases of forger; 
› any county where the forged instrument is attemnted. to 
"Used, as weil аз to the county where the offence is commit- 


4 
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} Upon the same subject, it would be proper tosubstitute the 
gin Sabduedion” in place of the words “enticing away бе” 
Eo the third subdivision of Article 204. 

ў -\iticle 576 should be so amended as to require that a juror 
g еса trials, may be challenged for cause, when 15 is appa- 
Bric to the cout that he will not be impartial, althoush he 
Bey по: hinself conceive that the opinion formed is suffi zient 


39 y ж ig ` 
Pahat his juloment. For this purpose, the court зћош be 
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allowed and required to ask all pertinent questions deom 
advisable. 

Some confusion and inconvenience arise under the vail, 
Articles of Chapter 2, Title 5, Part ПІ, in respect to the fy, 
mation of jurics in criminal cases. This should be зїшр 1, | 
and in regard to cases less than felony no special venire cn): 
to be summoned, This, it will be seen can be accomplish), 
by slight change in the phraseology of one or two of the At 
cies Beside this, some provisen should be made for payin: 
by the county, persous who attend, but are not вооой. 
сп the jury. 

Aitidlo. 283 has been objected to as restrictive upon te 
functions of the Ginnd Jury, The fact is that fhe ўе 
is only what the law properly practiced, has always been, F 
Gesiens to protect witnesses from being made general informe 
It wight be improved by an amendment which would alwi 
cass of felony, the grand jury to inquire of a witness in regat 
te his knowledge of the commission of a crime—giving se 
ivesouable identity to the timo, place and nature of the vile 
vithout reference to the name of the accused party whee i 
is unknown, 

Articles 694 and 848 ате sventingiy in соле, They n : 
lo remedied by a slight amendnunt of the latter, reei, 
tzat the person imprisoned shall have remained in jail, athe 
t zx days, 

By a verbal error the wrong Article is referred to in Ati 
622; the proper reference would be to Article 694, 

The rules of the Code regulating appeals, do not relate! 
appeals upon judgments rendered for or against the Statea 
cases of forfeited recognizances or bail bonds, This gulis 
should Le regulated, and perhaps the hetter rule wculd lut 
piesaiibe that cases of this dexeription shall be subject tod 
game rules which govern in civil suits, (except, of сото i 
iequirement of secuity by the State) with the additiond :- 

quirement, that in writs of error, as well as appeals, the & 
favlant shall give security. Я 
Article 562 requires to be so amended as that no delay sli 
ake place on account of the demand of the defendant Eri 
ist ef the jurors in any case less than capital, 

t should be specially provided, that persons summoned 9 
att ud as jurors in the courts of Justices and Mayors, Май 
ў et to fine for failing to obey the summons, і 

Jwors in cases befe these inferior courts, caght tu ket 
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lowed a reasonable compensation, to be taxed as созі against 
the defendant when convicted, or by the counties when an ac- 

uittal results, 

Coroners jurors in сако of inquest, should also be allowed 
reasonable compensation to be paid by the counties. 

Phere is a verbal error in Article 455, which should be cor- 
rected and thereby the conflict between that and other Arti- 
cles removed; the word Sor” should pe as. 

Theie is no provision for the payment of costs in case of the 
conviction of slaves, In cases of capital felony, the cost should 
be paid by the State; in other cases by the master, 7 

No part of the Code is go deleetive as that which relates to 
costs, It requires thorough modification. The вой are 
paid, but no other officer receives any adequate compensation 
tivases where the burthen must (if anything is paid at all) 
fall on the State. It was supposed that this would be a sv- 
vere tix on the State; and on that account, the provisions 
отау reported by the Commissioners were stricken out by 
the Legislature It is now very well ascertained from the 
аец already presented by sheriits, that the expense is com- 
puratively light. The justice of the thing is too palpable to 
remire argument. Jt is only a question of dollars and cents, 
It appears that there have been ninety-four admissions to the 
Penitentiary, within the last two years—we may fairly esti- 
mate the average of convictions in савок of. felony, capital or 
of loss degree, at fifty annually, А tax fee of twenty dollars 
tothe District Attoiney in each case, then would only amount 
te one thousand dollus, Tam notable, with accuracy to tell 
fiom the reports in my possession, made by District Clerks 
vint is the probable number of indictments for felony annual- 
lyin the State; Imt they will not exeved in number, І think, 
three hundred and titty. Tf then, in all cases whether of con- 
Vietion or асаа], the clerk be allowed a fee of ten dollars, , 
the amount inall will be about thirty-five hundred dollars.— 
Lag sane fee should be allowed to the clerk of the Supreme 
Court, This will be a small item, All the appeals within 
the last year in casas of felony, have amounted to only ten, 

Jastices of the Реасе might also, without the fear of great 
loss to the State, be allowed compensation. Оп о whole, it 
may safely ba estimated that the increased expense of the 
State would unt exceed ten thousand dollars. Can this amount 
he more judiviously orjustly expended than in paying the оез 
ho perform labor, and who can never be compensated in any 
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other way than by the State. Mrumurings on this sul et 
and justly grounded, have been addressed to ше; aud I tli? 
no subject better deserving attention, | 

The law in relation to costs paid by defendants in cases; 
riusdcmeanors is imperfect. Бошо of these defects I have m. 
ticed with reference to jurors in Justices courts, Others af! 
appear very plainly upon examination. In fact the парой 
tions of the Coude are too numerous in this respect to aduit c 
detail in а report. і 

Though not strictly required by law, it is proper that] 
should make known in this report, the result ара disposita 
uf certain highly important suits, which І found poidingupi 
coming into ofice. 

On the 24th of March 1853, a suit was institutcd ly uj; 
] Predecessor in осе in the Disiriet Court of Galveston count 
in the mune of the State against Samuel M. Wilhams w.. 
others, President and Directors of the Conmnereial and As 
cultural Bank—a company claiming therieht to exerebe bant 
ing privileges, The proceeding was predicated upon the "A. 
to suppress illegal banking,” passed Mach 20, 1545, T. 
petition alleged that in violation of low, the dctendants ba 
sual to cieulate as money, certain notis or checks T 
allegations (as 1equied by law) were specifie in setting fc 
the particular notes issued, and the name cf the party te whe 
paid ouf. Thirty-nine of the bills, cach of one dolu ine 
nomination, aud which were copied verbatim, wore alive 
have been issued and paid out to Win. Lenny, and devat 
В. Theron. The defendants demurred to the кийет! 
the petition, and the questions arising upon this point wo 
settled in favor of the State at the Spring Term 1854 0 
District Court. No further proceedings, nowever, except ge 
ста] eontinuanecs весці to have taken place up to the uce 
the last December Term of thecotrt, The nain нее 
ed upon the claim of the company to the right of exer cist 
banking privileges under a charter, ciiginally granted in E? 
Ty the Congress of Coaliuila and Texas. Upon examining tk 
case, І found that the State was without proof io сыш 
the material allegation of issuance of the notes. The party? 
whom thirty-nine of the bills were alleged to have been ist 
had died, and though it was charged that the 1 maininy elr 
wore ракі eut to another person still alive; yet 10 арра“ 
that he hid, before еханишиә them so as to be able to idea 
ty the particular bills, handed them over to Renny (he pun 
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in gag pacsent when they were pail ош). Renny lad lert a 
very jar ticular amd definite memorandum, together with pri 
ya o maks upon the bills by which, if alive, he оош have 
павеў them, and have established the fact of paying ont 
a well to Thaom as to hinself; Dus Therun having deliver- 
ed the elven bills to Renay without any such memoranduza, 
à muks of identification, end iudeed, without even a сла 
eximunation of the bills, was of course unable te yake the 
neccesary poof. 1а this state of the case, the defendants at- 
copneys, fer tue purpose ог a Ба, лікі that the cause. might 
he disposed vf and thereby, the legal questions settled, agreed 
tfo айш the SMsuance of the eleven notes charged to have been 
paid ous to che witness, then alive. 

With this adinis-bon, the cause went to tial АП the 
awstiuns of law were рашу and unequivoealiy decided Ly 


a 


‘he Distiiet ducdge in tavor od the Rute, The fuets neces uy 


ty the support oF the prosecution were distinetly proved, Dat 
fie was noovithsianding a mistrial b fore the jury, afters very 
ig hous ant bong сапе ца ча of the cause. 

Ty this position of the case, Thad two altcinatives presented, 
Que to continua the cause and rik fature mistrials aud th lays 
- Ше other to талдо, if possible, upon. some judgement v iid 
ыш be taken up for revision, І therefore proposed —2:.d 
the ploposition was accepted—that the defendants should yo 1- 
rut judsiaent £o зо upon one of the bili The ease wil 
Шәй зө, stand npon the douret o£ the Supreme Comt at 
Galveston for hearing at the next term, with a jedement in 
DTworof the State for two thousand dollars, sum meow 
minal in amount, The record presents the questions of hoy 
ily and ашу, and the division of the cause I think, must 
Чыр ups the validity of the charter ашу which the Bank 
(situs to ex reise its privileges. The thirty-nine bills of ne 
dulur each, which are above alluded to, and which wero found 
among the papers, І exchanged for о dd being no further need- 
clas evidence in the cause, THis mony І now hold fur the 
ue, elit will be paid into tho Treasury, unless at the 
Pesent session of rhe. Гер те, ваше further measures of 
Pasati are adopted, requiring the institution of other suits; 


b 


M wih easa, it will he appropriated to the purchase of vank ` 


tts to be usal jn етмә, F have adopted this course in 
wv of the £ rs hnt ply al а] ped | П: б vama by ape 

ДЫ vale ўс {ша {пө yawe [nir ге НІЗ oria а) ap 
reprlated, were designed to Асу that iton of exponse at- 
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I kavo been thus par ticular in соіа the history of th, 
]isceeding fir the purpose of explaining the difference ue 
otherwise to be understood between the amount of the jude 
ment in this case and that in the case of the State vs. в & 
D. G Mills. The suits were each ior the $ same amount, tr 
lund -d and fifty thensand dollars and but for the death d 
tha witness, the judgement in this cause, if recoveed at ай 

must have е tor an amount а to that which was rec- 
сг ia tho Milly’ ease, But the view which I took tom th 
tegining in regard to these cass was, that the йош toh 
road, was a matter of n uivment, eonrpared with th 
шыу to be settled. 

Avtng upon this principle, Т should have preferred to prs- 
Cente a suit which claimed 2 ‘smaller amount of damacs, 5 
tutis RA rin the Mill) сазе nor thot of the Bank, did th 
КА recovery in e estimation, constitute the d фа 
а aduer ration. So fur gs cunceined the State. if wur 
toll Lnetuing to the Tu s ^; tur the fines would go tà 


сапу and t the only ¢ nsidex ation connected with the со 


Will rendered the amennt of the judgment at all impots 
was, that the severity of the penalty might more effectui 
сийе fa suppress the evil, 

Anche: cause which І found pending, and which was } = 
sunti ef the samo time with the suit “against the Bank, db 
SG проте referred to—the State vs, R. & D. G. Mids E, 
runecessary to speak at much length with regm ul to e 
© tuts involved in that e ause, OF of the pr roceedings сой! 
With му progress, ач as the same reasons do pot es 
I E ын d explanations which have imdueed me to be mr- 
Ute iu reierving to the B. wuk suit. It is sutticient to say tht 
t was brought under the same act, ths petition alleging the" 
the cufandants had without authority Uf lw, insted center 
Cue. ку Gr notes—fifty in oe The fact ‘of issuance wh 
ps vot as allezed, and the law having been ruled infia d 
the State upon "the facts shown, there was а recovuY 6 
inl ment for one hundred thousand dollars, the smallest pe- 
aity which under the pub could be assessed 1 by the ju 
This Calin. has also been taken to the Surreue Court 
ster ts for hearing at the m i term of the court at Gah otu 

Tins reference to the prosecutions which have been insit 
ted ixi r the Act of 1333, lends me to remuk that it is si 
posed Hut the Act bas bon тера aled by the repealing claws 


Ne 


or tae Clas. OF the ooumincss (f the position, it is not 7 
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essary to speak—for whether this be the construction ст not 
of the repealing sections of the new Codes, itis very certain, 
that the law itself is objectionable on account of obscmity in 
many particulars, and of the excessive penalty inflicted. Some 
more definite act on the same subject, and which will айх a 
more reasonable fine for the offence is required. In the report 
of the Commissioners, presented to the last Legislature in the 
lady of Acts, called Revised Statutes, will be found an Act 
whieh with sight amcndinent, it is believed would be Letter 
caleulated to accomplish a good purpose, if substituted for the 
old Statute. 

I found also pending in the District court of Dallas county, 
a suit instituted by my predecessor in Febuary 1856, in the 
mene of the State against Peters and cthers—commonly 
known as the Peters’ Colony suit. This has been dismissed 
by my direction, end it is proper that the reason sheuld le 
шуш for the step. 

"Phe length to which this report has extended, and the fact 
that the arguments, for and against the validity of the Act of 
Fehraary 10th 1852, have become very familiar to those whe 
have looked into the subject, will furnish a sufficient reason 
for stating very coneisely, the considerations which induced m 
to decline further prosecuting, the suit. 

Зиме prominent causes for the dismissal of the suit were 

assigned та the letter which I addressed to the District Attor- 
ney of the 16th District, at the time of directing the discon- 
tinianee of the proceedings, The letter was made public for 
the purpose of satisfying the general inquiry through the couz- 
try as to the course intended to be pursued. 
Тре history of this contact is well known, and the vai: 
luvs which have been passed in regard to it, are pretty gener- 
ally understood, The litigation which has from time tu time 
grown oubof the transaction, has been of very great interest, 
not only to the population who reside within the limits of thy 
Colony, but to others of the State, having claims by location 
within its boundaries, Whatever may have been the justice 
(injustice of the Act of February 10th 1852, “relating to 
Lis in Peters Colony," one thing is very evident, the Jaw 
Wes intemled as a peace measure. The Legislature undertook 
tə settle the much complicated controversy between the thre 
petes most interested—the’ State itsel£—the colenist and . 
tue enntractors. 

However much, 1 в tive interference might in general, be 
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do etal in тоос to mattas La litigation, noone wid dw 
eit if, сав Нараз n ай 1, the settling of VON 1 
“уў кайз 158 worthy measu of De Tue cetatls ў ор 
Aet nay have boon бйр setae Lespee ae малю, tent y ". 
created great dissatisfaction fora tine But і: accom is] 
wrt? pleat рагах 1: relieved the € Houist from a Ut 


which fuvalved their rights, and was үзер to thei i. 
terest, Law sucs wh mo pee is probably age only, ба 
за о чот текот. The excitement and Фаци ann. 
due elhy the passa ze of the Aet of. 1922, subsided in nz 
GINA en! comin гіта, pase was given to the titles of (4. 
ist. The Is eilatme of 1853-4, r tus l to иет о wA 
ee acti m or their pledecessors, by authenzns the con. 
еа, Nor did th-y by any det eXpices Шарая 
о їз maer } ilation, 

zh. lately ponding suit was Inencht : affer the att ч 
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afoot the winter session of the Six ta а ць islat ture У. ч 
ач ene hody es anbl d at the adj x ned X ssir n, they. IT 
topy the: xpense which had thas trl caine usn > 
К ы ly sitation thenaeconut of the printer for pul Vari 
зас? to nen-p ident defendants The report on idu NE 
Wes мна hy an able Јам of the fn шее слаі, 
+ will be readily seen that this suit vas inan бабам 
e а It became nce ssary to have further pallies 
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Dile Phe news avers refused to sates uren the Rog 
the stata This nsjhthive bion regarded a узем: >t 
a sje dt Ёа mie the запа. far ig wan very (vider t 
tres bt De Малце w дый have tk. (be same е ax 
sihe tones, 
lhoweva, fle it my duty to examine with close atien” 3 
Г. erounds of the suit, aml Я thee had арраи to ше ie 


х able hope of suse ss, Would have waited fur the веў 2 1 
ibe рн еа ец to nave this austaclo, 

‚1 venld not how s r,brine myself to any ether concur? 

ian that the suit must fail upon the racrits, 

_ Phe tist great question was, whether the Aet of 1522 t 
violative of the oraipadce, and conser quently void, I vm i 
NOCET ME it, The contract for settling the Colony ікс Mj 
notextembal Chere is no relief fron the failure ef the w= 
ыч GE ae t vo ac хипо бакі non-eon уШане" wil 
nie аЬ, in the sense in which thse phiascs due пу 
a> dinates, 

гу ці by giving а nelly restrictive operation t) 267 
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rimt snal piovieh ndo deny the lagisature the ха сі 
atime With a paty сіва an cdverse сїйїш as Ру as an 
inl mal might do unda bke eneunstences, 

Bede this, the prod’ mane belve the І Ыайте ecmmit- 
te уй NL upon the pincij les E cases deeded between Ers 
Ја ая and the бу ше, have руцца a string care ат 
ыб, re in favor of these pares to ihe exteut of the Legis- 
]z gunt, 

Tn view of 1). ^ inevitable eons quences which must bave re- 
eind (fem ze тогел ең of the wut) to the righ s and in- 
шнек ut 1ш di La ` 1 did not think that it bevmae me to 
este Chea than алау 1 Ade eonsuuetien to the Act or 1522. 
м agea, i the inte. petanen given tu ah Les Часу deve, 


donte quest tennis npon their C nent Dandy Whe 
Capa et tine Sue save Legislatures, el асу sive u in 
1*3 et the dida vf the lew weuld рахе! а ас wal, Е 
Vata way са dale were eble Талуу 1х in these ed uty 
es? Hrs, amd i NR ше ўміг sive, 
есе", ID tat в t apparent that the Heat a wore! 
Уаецасн that if it resulted аа ў to the 8 Siate, n 

PES NCCES tts iy: радца piits in the Fideial Courts Беба 
SP od ate setts ча с abts—that the titles within the col - 
уроки pe thrown usan iuto eeniteion frum which yera uf 
Tori іама ubl by à slow ena withering БЕСТ 
lo. Ve team, 
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15 із necdless to allude to the grounds on which the кшз. 
prelicated. No evidence of friand was before me, апаў уні 
ed upon a strict view of the decal rights of the State andy 
* the Rabilities of the parties, 
e Jain, very Respectfully, 
Your obit Бету, 
JAMES WILLIE, 
Attorney General, 


